COMMENT
THE CONSTITUTIONALITY OF RESTRICTIONS
ON INDIVIDUAL CONTRIBUTIONS TO
CANDIDATES IN FEDERAL ELECTIONS
Watergate and related scandals have revived the idea of

limitations on the amount of money which an individual can
contribute to a candidate in a federal election. Although the

prior loophole-ridden contribution limitation was repealed in
1972,' the Ninety-third Congress has passed a bill which re-

stores limits on the amount which any individual may contribute in a federal 2 election, among other provisions.3 This Comment will argue that such a limitation, despite the doubts of

many commentators, is a valid constitutional exercise of congressional power which 4does not infringe upon the guarantees
of the first amendment.

Table 1
Proportion of the Adult Population Contributing
to Political Campaigns, 1952-1968
Year

Number
(in millions)

Percent of
Adult Population

19525

--

4

19565
19605

8
10

10
11.5

19646
19687

12
8.7

10
8.38

(Based on Survey Research Center data.)
'Act of Feb. 7, 1972, Pub. L. No. 92-225, tit. 2, § 203, 86 Stat. 9, amending 18 U.S.C.
§ 608 (1970) (codified at 18 U.S.C. § 608 (Supp. II, 1972)).
2 Although the scope of this Comment is limited to restrictions on federal campaigns,
much of the analysis would apply equally to the constitutionality of state regulation of
contributions to campaigns for state office. For a summary of state campaign laws, see
Campaign Finance: The States Pushfor Reform, 32 CONG. Q. WEEKLY REP. 2360 (1974).
3 Federal Election Campaign Act Amendments of 1974, Pub. L. No. 93-443 (Oct. 15,
1974).
4 The

scope of this Comment is limited to the first amendment problems of limiting

campaign contributions. Limitations on campaign expenditures and disclosure of campaign contributions also involve first amendment problems, but are outside the scope of
the Comment.
H. ALEXANDER, FINANCING THE 1960 ELECTION 50 (1962) [hereinafter cited as
ALEXANDER 1960].
6 H. ALEXANDER, FINANCING THE 1964 ELECTION 68-69 (n.d.) [hereinafter cited as
ALEXANDER 1964].
H. ALEXANDER, FNANCING THE 1968 ELE TION 144 (1971) [hereinafter cited as
ALEXANDER 1968].
8
America's Richest Favor GOP 13-1 with Contributions, 28 CONG. Q. WEEKLY REP. 2417,
2420 (1970).
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INDIVIDUAL CONTRIBUTIONS IN FEDERAL ELECTIONS

A. The EmpiricalFindings
The percentage of the adult population which has contributed money to political campaigns during recent presidential
elections has been fairly stable at about ten percent. Although
the proportion of contributors in 1964 declined from 1960,
the Goldwater campaign demonstrated the potential of small
contributions by dramatically shifting the dependency of the
Republican war chest to contributions of less than $100.' The
Republicans received approximately 651,000 contributions of
less than $100 in 1964, fifty percent of the total amount received, as a result of mass mailings and television appeals.' 0
Table 2
Total Receipts of $500 or More as a Percentage
of the Total Amount Contributed by Individuals
to Each Party's Presidential Campaign, 1948-1968
Year

Democrats

194811

69

74

195211
1956"
1960"
196412
196813

63
44
59
69
61

68
74
58
28
47

Republicans

George McGovern nearly duplicated that feat in 1972 when he
received 650,000 to 700,000 contributions of under $50014which
paid for nearly sixty percent of the cost of his campaign.
Nonetheless, in 1972 the bulk of campaign financing for
all campaigns came from 70,000 persons contributing more
than $79 million in donations of $100 or more. 1 5 Both parties
have generally received most of their total individual contributions in large sums. While statistical change may be due in,
part to stricter reporting requirements, apparently the number of large contributions has been increasing rather rapidly
in recent years. In 1972, fifty persons gave more than $50,000
in the period after April 7. Thirty-seven gave gifts of $50,000
1964, supra note 6, at 85.
1964, supra note 6, at 70.
11ALEXANDER 1960, supra note 5, at 57.
12 ALEXANDER 1964, supra note 6, at 85.
,3 ALEXANDER 1968, supra note 7, at 164-65.

9 ALEXANDER

10 ALEXANDER

14 Hearings on S. 372 Before the Subcomm. on Communications of the Senate Comm. on
Commerce, 93d Cong., 1st Sess. 331 (1973) [hereinafter cited as Hearings on S. 372].
Is PresidentialContributors:Melange of Big Spenders, 31 CONG. Q. WEEKLY REP. 2655,
2655-56 (1973) [hereinafter cited as PresidentalContributors].
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Table 3
Number of Persons Making Gifts of $10,000
16
or More to Presidential Campaigns
Amount
$10,000-14,999
15,000-19,999
10,000-19,999
20,000-29,999
30,000 or more
20,000 or more
Total

196017
51
26
77

18
95

196418

196819

98
21
11
32
130

250
85
89
174
424

to $300,000 to the Nixon campaign and thirteen gave gifts of
$50,000 to $724,000 to the McGovern campaign. 20 The donors of $20 million to Nixon prior to April 7 who had hoped
to avoid disclosure included Richard Mellon Scaife (who gave
$1 million) and W. Clement Stone (who gave $2 million). Ninety-eight persons and seven funds each contributed at least
$40,000 to Nixon before April 7, 1972.21
B. The PoliticalEffect of Large Contributions
As one Congressman has testified, "[a] political system
that functions truly in the public interest must be openly accessible to fair competition among the best men and ideas, at
any given level and at any given time in the country. It is equala maxly important that there be an informed electorate with
22
imum of public participation in the political process.
16 The Act of July 19, 1940, ch. 640, § 4, 54 Stat. 767 (repealed 1972), forbade
contributions of more than $5,000 to political committees, but this law was easily evaded
because state and local committees were exempt and contributors could donate to several different committees for the same candidate. In 1968 the Democrats set up many
different committees with names such as Jewelers for Humphrey-Muskie, Sports Stars
for Humphrey-Muskie, and so on, to permit two California businessmen, Lew R.
Wasserman and John Factor, previously known as Jake the Barber, to make aggregate
"loans" of at least $240,000 each in $5,000 lots. Record $70.1 Million Reported Spent in
196[8], 27 CONG. Q. WEEKLY REP. 2433, 2434 (1969). In 1972 Richard Mellon Scaife
contributed $3,000 to each of 330 different committees for Nixon. Hearings on S. 372,
supra note 14, at 319.
17 ALEXANDER 1960, supra note 5, at 59.
18 ALEXANDER 1964, supra note 6, at 86.
19 ALEXANDER 1968, supra note 7, at 167-68. In 1968 fourteen persons contributed
$100,000 or more. Id. 170-7 1. Clement Stone is reported to have given Nixon's campaign
$2,818,699. Clement Stone's Contributions, 31 CONG. Q. WEEKLY REP. 1950 (1973).
20 PresidentialContributors,supra note 15, at 2656.
21Id. 2659-60.
22Hearings on S. 1103, S. 1954, and S. 2417 Before the Subcomm. on Privileges and
Elections of the Senate Comm. on Rules and Administration, 93d Cong., 1st Sess. 76 (1973)
(testimony of Rep. Riegle) [hereinafter cited as Hearings on S. 1103].
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To the extent that special attention is demanded by and
given to the contributors of large sums of money to political
campaigns, the type of representative democracy just described
is undermined. With it is undermined the confidence of citizens in the fairness and representative character of their government. 23 To that extent, regulation of campaign contributions with the aim of limiting the special influence of major
contributors is 24a legitimate and necessary policy in a truly democratic system.
Money, of course, is not invariably the decisive factor in
a political fight; the state of the economy, personalities, traditional political alliances, and other issues may determine the
outcome despite the financial strength or weakness of a candidate. 25 If money is thought not to be decisive, the relative
political indebtedness of a candidate to his financial benefactor is less because the contributed resource was not as critical
as some other resource. Political indebtedness to a contributor
would not disappear entirely, however, because money, even if
not crucial, is always necessary to effective communication in
modern society.
Although money is important to a politician, a contributor
may choose not to use whatever leverage he has gained. Some
motives for political giving are quite harmless; 2 6 but the motives of large contributors often do revolve around the hope
for privileges which government can grant and desire for entree to politicians who can show favoritism to the donor. 27 A
contributor concerned for government policy, although he may
reap no tangible reward, can speak more directly and effec23 Ninety percent of all political contributions come from one percent of the
population. Large donations to candidates give that small, rich element of the
population a big say in who can be a candidate and, subsequently, easy access to
and undue influence on office-holders. The result is a devaluation of the voice
and vote of the average citizen ....
Hearings on S. 1103, supra note 22, at 355 (statement of UAW).
Representative Riegle also identified the danger resulting from the 90% of the
population who "do not have a sense of investment-either personal or financial-in the
system. The danger here is that they-like one who is not a stockbroker-are less likely to
share an interest in, or a high expectation of performance from, an enterprise in which
they do not participate." Id. 75.
24As the Supreme Court put it in Reynolds v. Sims, 377 U.S. 533, 562 (1964):
"Legislators represent people, not trees or acres. Legislators are elected by voters, not
farms or cities or economic interests." See notes 178-92 infra & accompanying text.
25 A. HEARD, THE COSTS OF DEMOCRACY 28, 30, 33-35 (1960).

26 D. DUNN, FINANCING PRESIDENTIAL CAMPAIGNS 16-18 (1972). It is unknown what

influence was gained by membership in the Democratic President's Club, earned by a
$1,000 contribution, but it is possible that the benefits amounted to nothing more than
presidential handshakes and invitations to White House dinners. See ALEXANDER 1964,
supra note 6, at 77-81.
27 A. HEARD, supra note 25, at 68-94.
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tively to the candidate than the large number of voters who
can only cast a ballot for or against the complex, yet essentially vague, alternatives put before them. 28 The large contributor may also be listened to with special sensitivity becau'se of
a sense of indebtedness and the possibility of future support.
Special consideration to the views of large donors contravenes the basic democratic ideal that each citizen should have an
equal voice in self government. 2 9 When politicians of both parties are dependent on and sensitive to the needs and wishes of
those who can make large contributions, the scope of the issues put before the public may be circumscribed. Even if all
the issues which might gain significant following are put before the voter, the detailed resolutions of those issues in the
legislative chambers and administrative offices, which do not
receive widespread publicity, may work to the advantage of
those disproportionately represented. 30
3
Favoritism, of course, cannot be eliminated entirely. '
Many attributes other than money may gain special access to
32
the politician: old friendships, kinship, and social status help.
None of these influences, any more than money, is consistent
with the ideal of public policy as the outcome of rational and
28

See D. ADAMANY, FINANCING POLITICS 212-13 (1969). An example of the potential
influence of large contributors is a meeting which Stewart Mott, the heir to a General
Motors fortune and interested in promoting a "dovish" policy with respect to Vietnam,
attempted to arrange with Hubert Humphrey in October 1968. Mott wrote:
We realize that you would like to have us become contributors toward your
campaign, but you should not expect an immediate decision .... If we become
"turned on" we have the capacity to give $1 million or more to your campaign-and raise twice or three times that amount. But we will each make our
individual judgments on the basis of how you answer our several questions and
how you conduct your campaign in the coming weeks.
Mott's letter was so imperious that others in the group repudiated it and the meeting
never took place. Alexander & Myers, A FinancialLandslidefor the G.O.P., FORTUNE, Mar.
1970,29at 104, 187.
Cf. Barrow, Regulation of Campaign Funding and Spending for Federal Office, 5 U.
MICH. J.L. REFORM 159, 161 (1972).
"' See Lobel, FederalControl of Campaign Contributions, 51 MINN. L. REV. 1, 18 (1966).
For example, the $250,000 contributed to the Nixon campaign by the New Jersey
financier Robert L. Vesco, who was accused of securities fraud, is alleged to have been
intended to buy the influence of then Attorney General Mitchell. $200,000 Campaign
Contribution, 31 CONG. Q. WEEKLY REP. 427 (1973); Republican Donations: More 'Apparent
Violations,' 31 CONG. Q. WEEKLY REP. 589 (1973). In 1972 the Committee for Thorough
Agricultural Political Education (milk producers) contributed more than $900,000 to
Republican and Democratic congressmen, in addition to any money contributed to
President Nixon's campaign funds, 51% of the contributions coming within ten days of
the election (to avoid disclosure prior to the election?). Milk Group Gave $462,000 Just
Before the Election, 31 CONG. Q. WEEKLY REP. 568 (1973); PresidentialContributors, supra
note 15, at 2660.
31 Lobel, supra note 30, at 17.
'2 See Fleishman, Freedom of Speech and Equality of Political Opportunity: The Constitutionality of the FederalElection Campaign Act of 1971, 51 N.C.L. REV. 389, 465 (1973).
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democratic decision. 3 3 Perhaps these undue influences would
be controlled in an ideal political system, 34but presently only
money seems actually susceptible to control.
Because there is no reason to suppose that the influence of
monied persons acts as a salutary countervailing force against
other sources of undue influence in the political system, the
restriction of the power of wealthy contributors should improve the responsiveness of the system to the ordinary voter
by reducing a major source of undue influence without creating the occasion for the ascendancy of another improper interest.
In sum, the influence of large contributors is harmful to
the confidence of ordinary citizens in their government as well
as to the representative- quality of the lawmakers. 35 The suspicion that office-holders are "selling out" to "big money" may
create distrust of government, may weaken respect for the
laws passed by such government, and may dissuade some from
more active participation in politics. 3

6

If contribution restric-

tions were imposed, the relative significance of the very large
contributor would disappear. Politicians would be forced to
redirect their solicitation of funds to a broader base, with each
politician dependent upon so many contributors that no single
contributor would be in a position to claim special preference.
II.

REGULATION OF CAMPAIGN CONTRIBUTIONS

A. Congress' Authority to Regulate Campaign Finances
Congress clearly has prima facie authority to regulate the
conduct of federal elections. 37 With respect to elections for the
House of Representatives and the Senate, this authority derives from article I, section four of the Constitution.38 In Ex
parte Siebold3 9 the Supreme Court permitted the Congress to
supersede inconsistent state election regulations, and in Smiley
33 But see King, Corporate PoliticalSpending and the FirstAmendment, 23 U. Prrr. L. REv.

847, 869 (1962).
"4The argument is limited to election contributions, not to other ways in which the
rich can influence the course of politics.
3 See Barrow, supra note 29, at 162.
36 Note, Campaign Spending Regulation: Failure of the First Step, 8 HARV. J. LEGIs. 640,
645 (1971).
17 See Rosenthal, Campaign Financingand the Constitution, 9 HARV. J. LEGIs. 359, 36270 (1972).
'8 The Times, Places and Manner of holding Elections for Senators and
Representatives, shall be prescribed in each State by the Legislature thereof;
but the Congress may at any time by Law make or alter such Regulations,
except as to the Places of chusing Senators.
U.S. CONST. art. I, § 4.
39 100 U.S. 371, 383 (1879). See also United States v. United States Brewers' Ass'n,
239 F. 163, 167 (W.D. Pa. 1916).
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v. Holm 4° it ruled that Congress could provide a complete
code for congressional elections. Ex parte Yarbrough,4 1 a case
involving violent intimidation of a black voter, went beyond
the authority of article I, section four to hold that the power
of Congress to protect elections against "open violence" and
"insidious corruption" was inherent in the notion of sovereignty and need not be expressly granted by the Constitution. Regulation of elections and their protection from corruption, the
Court held, protects rights "conferred by the Constitution" and
"essential to the healthy organization of the government it42

self."

Even though there is no explicit constitutional authority
for congressional regulation of presidential elections, the inherent sovereign power to regulate elections was reaffirmed in
the context of a presidential election in Burroughs v. United
States.43 Dictum in Yarbrough asserting the power of Congress
against the "free" use of money was quoted
to protect elections
44
as controlling.
Although primaries are not actually elections for office but
merely contests for nomination, modern constitutional law permits congressional regulation of primaries for federal offices.
In United States v. Classic,4 5 election officials were charged with
false counting and alteration of ballots in a Louisiana primary.
The Court, in an opinion written by Justice Stone, reasoned
that the primary was an integral part of the selection of members of Congress and, in this district, the only meaningful opportunity for popular participation, because Louisiana was a
one-party state. Realistically, therefore, regulation of congressional elections pursuant to article I, section four must encompass primary elections. 46 The Court held that congressional
authority to regulate primaries, "when . . . they are a step in
the exercise by the people of their choice of representatives,"
47
is applicable whether or not the primary is invariably decisive.
40285 U.S. 355, 366 (1932). See also Wesberry v. Sanders, 376 U.S. 1, 29-30 (1964)
(Harlan, J., dissenting).
41 110 U.S. 651, 657-61 (1884).
42
Id.at 666.
43 290 U.S. 534, 545 (1934).

44Id. at 545, 547. For a discussion of the authority to regulate elections derived from
the commerce clause and the fourteenth amendment, see Egan v. United States, 137 F.2d
369, 372 (8th Cir. 1943); Rosenthal, supra note 37, at 364-69.
45313 U.S. 299 (1941). But see Newberry v. United States, 256 U.S. 232, 258 (1921)
(distinguished in Classic, 313 U.S. at 317-18).
46 313 U.S. at 314.

47

Id. at 317-18. Classic has since been cited to permit federal regulation of primaries
which are not necessarily determinative of the final choice of representatives. United
States v. Wilson, 72 F. Supp. 812 (W.D. Mo. 1947), aff'd sub noa. Klein v. United States,
176 F.2d 184, 186 (8th Cir.), cert. denied, 338 U.S. 870 (1949).
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The Court has held further that the means of protecting the
elections are left to Congress, as long as they are actually calculated to attain the end of purified elections 48 and respect
constitutional limitations.
49
B. Regulations Enacted by Congress
Restrictions on campaign contributions were originally
aimed at donations by corporations and national banks, which
were prohibited from contributing at all by the Tillman Act
of 1907.50 This legislation was intended to prevent corporate
aggregations of wealth from influencing federal elections to
the disadvantage of individual citizens; 51 the approach was restated in the Federal Corrupt Practices Act of 1925.52 In 1943
the War Labor Disputes Act 53 extended the prohibition on
contributions to labor unions as well. This policy was affirmed
54
in the Taft-Hartley Labor Management Relations Act of 1947,
which also covered direct expenditures, as opposed to contributions of cash, and contributions to campaigns for nomination as well as for election.
Limitations on individual participation in political activity
were first instituted in the Hatch Political Activities Act of
1939, 55 which prohibited active political participation, but not
contributions, by federal employees. 5 6 In 1940 Congress enacted a ban on individual contributions of more than $5,000

18 Burroughs v. United States, 290 U.S. 534, 547-48 (1934).
49 For a brief summary of major legislation, see Note, Campaign Spending Controls

Under the FederalElection CampaignAct of 1971, 8 COLUM. J.L. & Soc. PROB. 285, 285-97
(1972) [hereinafter cited as Campaign Spending Controls].
-0 Act of Jan. 26, 1907, ch. 420, 34 Stat. 864: Walter Pincus explained the rationale
behind the original prohibition as follows:
President Theodore Roosevelt at the turn of the century, having discovered
that national banks and insurance companies had made substantial donations
to his opponent, got Congress to pass a law barring such contributions.
Pincus, Raising the Money to Run, NEw REPUBLIC, Sept. 29, 1973, at 16. Apparently Mr.
Parker, Roosevelt's Democratic opponent in 1904, was a very substantial beneficiary of
corporate beneficence, since the man he defeated for the Democratic nomination also
called out for a prohibition against corporate campaign donations. See United States v.
Painters Local 481, 79 F. Supp. 516, 520 (D. Conn. 1948).
51 Comment, Control of Corporate and Union Political Expenditures: A Constitutional
Analysis, 27 FORDHAM L. REV. 599, 601 (1959). But cf. King, supra note 33, at 867-68.
52 Act of Feb. 28, 1925, ch. 368, tit. III, § 313, 43 Stat. 1070, 1074 (repealed 1948).
5' Act of June 25, 1943, ch. 144, § 9, 57 Stat. 163, 167-68 (repealed 1948), amending Act of Feb. 28, 1925, ch. 368, tit. III, § 313, 43 Stat. 1070, 1074.
5' Act of June 23, 1947, ch. 120, § 304, 61 Stat. 136, 159 (codified at 18 U.S.C. § 610
(1970)).
5- Act of Aug. 2, 1939, ch. 410, 53 Stat. 1147 (codified at 5 U.S.C. §§ 7321-27 (1970)
and in various sections of 5 and 18 U.S.C.).
56 The Act was amended in 1940 to include state and local employees supported by
federal funds. Act of July 19, 1940, ch. 640, § 1, 54 Stat. 767 (codified at 18 U.S.C. § 595
(1970)).
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to any one candidate or committee. 57 Although large contributions declined for a period after the Act was passed, the provision proved easy to evade by the creation of many different
committees for each candidate. 58 The federal gift tax was
avoided merely by limiting donations to each committee to
$3,000. 59 There have been no cases reported under this provision of the criminal code.
After sixty years of ineffective federal contribution limitations, the Federal Election Campaign Act of 1971 repealed the
$5,000 contribution limitation, 60 but added disclosure provisions for gifts greater than $100.61 The Committee on House
Administration had reported a bill limiting the aggregate
amount of contributions from any individual which a candidate could accept, in response to the multiple committee loophole of the previous law. 62 The Senate Commerce Committee
also amended section 608 of the Corrupt Practices Act to tighten
the multiple committee loophole, 63 but the Senate Committee
on Rules and Administration decided to repeal the provision
instead, regarding it as "unrealistic, unenforceable, and probably unconstitutional. ' 64 Disclosure was felt to offer adequate
protection.
The final act adopted part of the House bill by amending
section 608 to prohibit candidates from making large contri57 Id. § 4, 54 Stat. 770, as amended, 18 U.S.C. § 608 (Supp. II, 1972). This provision
was added to the bill to kill it, but the attempt failed and the provision became law. Bicks
& Friedman, Regulation of Federal Election Finance: A Case of Misguided Morality, 28
N.Y.U.L. REV. 975, 989 n.71 (1953).
58Bicks & Friedman, supra note 57, at 990 n.77. See also note 16 supra.
"9See Rev. Rul. 72-355, 1972-2 Cum. BULL. 532; Fleishman, supra note 32, at 474.
This IRS ruling, which in effect makes the gift tax provision meaningless by allowing a
large single donation to be divided among hundreds of committees, all having the same
purpose, has been overturned prospectively by District Judge Green in a summary
judgment delivered orally on May 13, 1974. N.Y. Times, May 14, 1974, at 21, col. 1. The
government reportedly plans to appeal the case, which was brought by two tax reform
groups, Tax Analysts and Advocates and the Committee for an Effective Congress. Id.
60 18 U.S.C. § 608 (Supp. II, 1972).
61 2 U.S.C. §§ 431-41, 451-54, and scattered sections of 18 and 47 U.S.C. (Supp. II,
1972).
62 H.R. 11060, 92d Cong., 1st Sess. § 4(b) (1971). The House bill, however, was
significantly deficient, providing for no truly independent supervisory officer, id. §
l(a)(8); requiring reports on finances only ten days before and forty-five days after each
election, id. § 5(a), too late to permit any publicity about contributions; and placing
expenditure limits on each candidate, id. § 2, which would probably have encouraged
candidates to rely on wealthy contributors because solicitation of a few rich persons is less
expensive than mass mailings or other solicitations for small contributions. The expenditure limits were so low that they were likely to favor incumbents who were already well
known and endowed with the financial assistance which the government provides
Congressmen for running their offices. See H.R. REP. No. 564, 92d Cong., Ist Sess. 20,
21 (1971).
63 S.REP. No. 96, 92d Cong., 1st Sess. 54 (1971).
64 S. REP. No. 229, 92d Cong., Ist Sess. 60 (1971).
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butions to their own campaigns, 65 but did not limit other sources
of campaign contributions at all.
C. The FederalElection Campaign Act Amendments of 1974
The Ninety-third Congress recently enacted major comprehensive campaign finance reform legislation, the Federal
Election Campaign Act Amendments of 1974.66 The Amendments limit contributions to federal candidates as part of a
package which also sets expenditure ceilings, tightens public
disclosure and reporting requirements, provides for public fiof
nancing of Presidential campaigns, and restricts the amount
67
his own money a candidate may use in seeking election.
The Amendments prohibit an individual contributor from
giving any one candidate for federal office more than $1,000
in any primary, runoff, or general election. 68 A contributor Who
supported a number of candidates in various elections is 69subject to an aggregate contribution limit of $25,000 per year.
Organizations, including political party committees, are
limited to donating no more than $5,000 for each candidate
in each primary, runoff, and general election. 70 There is no
aggregate limit, however, on the total contributions organizations may give to all candidates.
There are also no limitations on the amount an individual
or organization can give to a political party, so long as7 the
contribution is not "earmarked" for a particular candidate. '
Expenditure ceilings vary with the office sought. Presidential candidates are limited to $20 million, all of which is to be
provided from public funds raised through the income tax
check-off. 72 Presidential primary campaigns are limited to $10
65 18 U.S.C. § 608 (Supp. II, 1972).
66 Pub. L. No. 93-443 (Oct. 15, 1974).

67 These provisions are discussed individually in the text accompanying notes 68-81
infra.
66 Pub. L. No. 93-443, § 101(a) (Oct. 15, 1974), amending 18 U.S.C. § 608(b) (Supp.
II, 1972).
6

/d.

"Id. Principal campaign committees are not subject to this limitation, except that
where the national committee of a political party serves as the principal campaign
committee for a presidential candidate, the limitation applies to contributions to any
other candidate. Id.
71Id. Contributions to or for the benefit of a vice-presidential candidate are treated
as contributions to the presidential campaign. Id.
71 Id., amending 18 U.S.C. § 608(c) (Supp. I, 1972), establishing the ceiling. Section
9003(b)(2) of the Internal Revenue Code of 1954 requires that major party candidates
promise not to accept private contributions as a condition of their eligibility for public
financing. Minor party candidates are not subject to this strict rule against accepting
contributions; they must promise only not to keep any contributions not expended. INT.
REV. CODE OF 1954, § 9003(c)(2).
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million,7 3 with public funds provided on a matching one-forone basis equal to private contributions.7 4 To become eligible
for the matching funds, however, a candidate must first amass
than $250 each to demonstrate
$100,000 in donations of7 less
5
that he has broad support.
Candidates for the Senate are limited to the greater of eight
cents per voter or $100,000 in any primary election.7 6 In a general election, Senate candidates can spend only the greater of
twelve cents per voter or $150,000. 77 An additional 20 percent
expenses in
of the ceiling amount is permitted for fund-raising
78
both primary and general election campaigns.
House candidates are limited to a maximum of $70,000 7in9
the primary and an equal amount in the general election,
with an 80additional $14,000 for fund-raising expenses allowed
in each.
The national and state committees of each party are limited
to spending no more than two cents for each eligible voter in
himself spends in a Presidential
addition to what the candidate
81
or Congressional election.
III.

JUDICIAL CONSIDERATION OF LIMITATIONS ON
CAMPAIGN CONTRIBUTIONS

The courts have not ruled directly on the constitutional
validity of contribution limitations as applied to individuals. In
Common Cause v. Democratic National Committee, 82 the district
court denied the defendants' motion to dismiss a suit seeking
declaratory and injunctive relief against major campaign committees alleged to be illegally circumventing statutes limiting
individual political contributions. The Court held that section
608's prohibition of donations of more than $5,000 was designed to protect the interests of campaign workers and contributors with restricted resources from the nullification of
their vote by large contributions.8 3 The constitutional ques73 Pub. L. No. 93-443 § 101(a) (Oct. 15, 1974), amending 18 U.S.C. § 608(c) (Supp.
II, 1972). Primary campaigns are also limited on a state by state basis to twice the
applicable ceiling for a Senate primary campaign in that state. Id.
74 Id. § 408(a), amending INT. REV. CODE OF 1954, §§ 9031-42. See the discussion of
this provision in text accompanying notes 236-39 infra.
75 Id., amending INT. REV. CODE OF 1954, § 9033(b). The contributions must exceed

$5,000
in each of twenty states. Id.
76
1d. § 101(a), amending 18 U.S.C. § 608(c) (Supp. II, 1972).
77 Id.
781Id. § 102(d), amending 18 U.S.C. § 591(f) (Supp. II, 1972).

79Id. § 101(a), amending 18 U.S.C. § 608(c) (Supp. II, 1972).
80
Id. § 102(d), amending 18 U.S.C. § 591(f) (Supp. II, 1972).
"' Id. § 101(a), amending 18 U.S.C. § 608 (Supp. II, 1972).
82 333 F. Supp. 803 (D.D.C. 1971).
3
Id. at 812-13.
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tion was not in issue. No other federal cases involving section
608 are reported. Ex parte Yarbrough contains dictum, 84 relied upon in Burroughs v. United States,85 authorizing Congress
to regulate the "free use" in elections of money arising from
the "vast growth of recent wealth." The Supreme Court, however, has avoided reaching the constitutional issues of free
speech when confronted with cases involving restrictions on
campaign contributions of labor unions.
A. Regulation of Corporations
Although corporations have great stakes in government
action, 8 6 section 610 of the Corrupt Practices Act forbids cor87
porate contributions and expenditures in political campaigns.
The restriction was designed to protect the public at large
against the power of concentrated wealth 88 and to protect the
interests of minority shareholders. 8 9 Lower courts, emphasizing the first underlying purpose of the legislation, have held
the restrictions to be constitutional. 90 Though the actual contribution made by the corporation may be trivial, the restriction has been upheld because of the possible consequence of
many corporations together creating a legislative climate unduly friendly to business interests. 9 1
The leading cases which uphold the exclusion of corporations from legally contributing to political campaigns fall be84 110 U.S. 651, 667 (1884).

85290 U.S. 534, 547 (1934).
86 See Lobel, supra note 30, at 39.
87 18 U.S.C. § 610 (1970).
88United States v. UAW, 352 U.S. 567, 570-75 (1957); United States v. CIO, 335
U.S. 106, 113 (1948). For a less lofty interpretation, see Pincus, supra note 50.
89 It is probable that the two conditions must coincide. Thus, as the Supreme Court
said in Pipefitters Local 562 v. United States, 407 U.S. 385, 416 (1972):
[Congress] was, of course, concerned not only to protect minority interests
within the union but to eliminate the effect of aggregated wealth on federal
elections. But the aggregated wealth it plainly had in mind was the general
union treasury-not the funds donated by union members of their own free and
knowing choice.
The Court indicated that the same considerations which apply to unions also apply to
corporations: "[T]he legislative purpose to eliminate the effects of aggregated wealth on
federal elections [does not reach] union- or corporation-controlled contributions and
expenditures financed . . . from voluntary donations." Id. at 415 n.28. Whether a
unanimous vote by shareholders or union members to donate monies from the corporate
or union treasuries would take such a contribution outside the ambit of § 610 was
specifically left an open question by the Court; but in any case such unanimous consent
seems rather unlikely. But cf. United States v. Lewis Food Co., 366 F.2d 710, 714 (9th Cir.
1966).
90E.g., United States v. United States Brewers' Ass'n, 239 F. 163, 166-70 (W.D. Pa.
1916).
91 Egan v. United States, 137 F.2d 369, 374 (8th Cir.), cert. denied, 320 U.S. 788
(1943).
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fore the modern era of strict scrutiny in matters of first amendment freedoms; 92 a 1973 federal case holding that a New York
law restricting corporate contributions did not violate the first
and fourteenth amendments was reversed by the Second Circuit. 93 The district court found that the state had an overriding interest in eliminating the political influence of concentrated wealth, but the court of appeals gave a more restricted
meaning to the statutory prohibition, finding that corporate
monies paid for the public expression of a corporation's views
on an issue to be resolved by a non-partisan state referendum
did not come within the policy concerns of the statute. 94 A
narrower statutory construction was felt appropriate in light
of first amendment considerations.
Section 610 was not intended to eliminate all corporate
participation in political campaigns. Thus, the prohibition on
expenditures does not extend to intra-organizational communications. 95 Nor are "educational" expenditures, for voter registration drives, publication of voting records on issues relevant
to the corporation, and publications presenting the corpora96
tion's point of view without naming any candidates banned.
Thus the restriction of contributions on the part of corporations has not been held unconstitutional, but there may be
doubt, even without a direct holding, that restrictions merely
to limit the effect of aggregated wealth are constitutional. 97
The Supreme Court recently registered such doubt about the
power of the government to restrict corporate contributions
under section 610 merely because the corporation represented
a disproportionate aggregation of wealth. In dictum in a footnote in Pipefitters Local 562 v. United States,9 8 Justice Brennan
92

E.g., id. at 374. See Comment, supra note 51.
9' Schwartz v. Romnes, 357 F. Supp. 30, 36 (S.D.N.Y. 1973), rev'd, 495 F.2d 844 (2d
Cir. 1974).
91 The policy against disproportionate influence on a. representative, which by-passes
the electorate and may subvert popular representation, does not apply where the
corporation appeals directly to the intelligence of the voters in the open marketplace of
public debate, thus making possible more informed democratic decision-making.
'" United States v. CIO, 335 U.S. 106, 121 (1948).
96 Ash v. Cort, 350 F. Supp. 227 (E.D. Pa. 1972), affd per curiam, 471 F.2d 811 (3d
Cir. 1973). Furthermore, there are various ways of avoiding detection of violations of
section 610 so as to make its enforcement difficult: officers' salaries may be "grossed up"
to permit "individual" contributions; "legal fees" may be paid to a politician's law firm;
advertisements may be bought in political party programs; and corporate property may
be quietly provided to a candidate without charge. Campaign Spending Controls, supra note
49, at 289-90; Lobel, supra note 30, at 40-41.
97 Limitations on the political activities of corporations have been sustained against
constitutional challenge. The ability of corporations, as artificial persons, to influence the
vote of real persons may be limited by Congress. United States v. United States Brewers'
Ass'n, 239 F. 163, 168 (W.D. Pa. 1916). But cf. Comment, supra note 51.
98 407 U.S. 385, 415 n.28 (1972).
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criticized the Ninth Circuit's ruling in United States v. Lewis Food
Co. 99 There the publication of an unexplained rating of political candidates was regarded as a violation of section 610 although the indictment did not allege that the shareholders had
not consented to the expenditure.1 0 0 Section 610, the court
of appeals said, was directed against the concentration of wealth
in corporations rather than only against unwilling contributions by minority shareholders. In Pipefitters the Supreme Court
suggested that section 610 was not directed against voluntary
aggregations of wealth, but only against aggregations such as
union and corporate treasuries which had been collected without all contributors voluntarily consenting to the use of the
funds for political donations. The Court observed that unanimous consent might be a defense to a section 610 violation,
but it did not decide the issue.1 0 1
B. Regulation of Unions
Unions also fall within the prohibition of section 610. The
extent to which their contributions may constitutionally be limited, however, has never been authoritatively decided. Only
state courts have dealt directly with the constitutional issues
presented by union contribution cases, and their decisions diverge. A Texas court found a prohibition on union contributions constitutional because individual union members could
contribute to campaigns; 10 2 a Massachusetts court found a proposed law prohibiting all union contributions unconstitutional,
but allowed that a reasonable restriction on large contributions
because it would not substantially demight be constitutional
10 3
stroy free speech.
The Supreme Court has consistently employed statutory
construction so as to avoid any constitutionally based holdings
in this area. Shortly after the passage of the Taft-Hartley Act,
the CIO challenged section 610 by sending 1,000 copies of a
CIO newsletter endorsing one candidate into a contested district. 10 4 The district court found section 610 unconstitutional
for its flat prohibition of political activities.10 5 The Supreme
Court affirmed the outcome, but side-stepped the constitutional issue, holding that the law as written did not apply to in•900 366 F.2d 710 (9th Cir. 1966).
Id. at 713-14.
101407 U.S. at 415 n.28.
102 AFL v. Mann, 188 S.W. 2d 276, 283 (Tex. Civ. App. 1945).
103 Bowe v. Secretary of the Commonwealth, 320 Mass. 230, 252, 69 N.E.2d 115,
130-31 (1946).
104 United States v. CIO, 335 U.S. 106, 108-12 (1948).
105 77 F. Supp. 355, 357-59 (D.D.C.), aff'd on other grounds, 335 U.S. 106 (1948).
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ternal organs of associations. 10 6 Four Justices, concurring in
the result, found the Court's statutory interpretation specious,
the constitutional issue unavoidable, and the statute clearly unconstitutional.10 7 They indicated that all prohibitions of political
publicity would be unconstitutional and any restrictions must
be limited to "what is reasonably and clearly necessary to correct an evil so gross and immediate that the correction indubitably outweighs the loss to the public interest resulting from
the restriction."' 0 8 In spite of the force of the concurring argument, however, the five to four majority opinion in CIO established the approach to be used in subsequent section 610 casesstatutory construction.
Subsequent cases further narrowed the construction of
section 610. The district court in United States v. Painters Local
481109 had found union expenditures for political advertisements on radio and in an "ordinary" newspaper to be a violation of section 610. The Second Circuit reversed, holding the
case to be basically indistinguishable from United States v. C10.1 01
It has further been held that section 610 does not apply to
union expenditures in voter registration drives or in transporting voters to the polls." 1
In United States v. UAW, 1 2 the Supreme Court, although
it again avoided the constitutional issue, this time on ripeness
grounds, established in a strong dictum the approach to be followed in determining whether a union expenditure was prohibited by section 610: given that an expenditure is of the kind
which the statute was intended to reach, the question remains
whether "the funds [may] be fairly said to have been obtained
[from the members] on a voluntary basis[.]" 113 Thus while

108
335 U.S. at 123. It is certainly possible, and in fact most reasonable, to see the
decision as ultimately based on the Constitution. The legislative -history quoted by the
Court indicates substantial sentiment in the Senate that activities such as those engaged
in by the CIO here be prohibited by the statute. The Court admitted this, but held "that
the language itself, coupled with the dangers of unconstitutionality, supports [its] interpretation .... " Id. at 122. Since the Court had previously admitted that the language of the statute was not susceptible to clear linguistic analysis, id. at 112, the indication seems to be that the decision was constitutionally based. But the Court insisted that
it "express[ed] no opinion as to the scope [or] . ..the constitutionality of the section,"
and this insistence had the support of five Justices, id. at 124 (opinion of the
129 (Frankfurter, J., concurring).
Court),
0
1 7Id. at 129-30 (Ruledge, J., concurring in the result).
08
Id. at 146.
10979 F. Supp. 516 (D. Conn. 1948).
110 172 F.2d 854, 856 (2d Cir. 1949). The cout did note that the members of the
union had consented to the expenditures, see text accompanying notes 112-18 infra.
"I United States v. Construction Laborers Local 264, 101 F. Supp. 869 (W.D. Mo.
1951).
112 352 U.S. 567 (1957).
113 Id. at 592.
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the Court did speak at length about congressional intent to
secure elections from the control of large aggregations of wealth
in general,1 14 the key issue in this and subsequent cases was
whether the source of the expenditure was the members' volun15
tary contributions or the union's otherwise aggregated wealth.'
Recent cases have followed the approach suggested in UAW.
In InternationalAssociation of Machinists v. Street' 1 6 a union shop
agreement was upheld, so long as that portion of union dues
which was used for political purposes would be refunded to dis17
senting members. And in Pipefitters Local 562 v. United States,"
the most recent and the clearest articulation of the UAW rule,
the Court held that section 610 applies only to union funds
derived from involuntary contributions or under color of nonpolitical purposes. A union itself can create and manage a fund
for political contributions and expenditures without a separate organization like AFL-CIO COPE if accounts are kept separately and if the contributions from union members are so-8
licited without any suggestion of reprisals for failure to give."
C. Regulation of Public Employees
The Hatch Act' 1 9 does not prohibit public employees from
making political contributions,' 20 but it does prohibit many
types of political activism ordinarily protected by the first
amendment.1 2 ' Pre-Hatch Act laws prohibiting the solicitation
of public employees were upheld without constitutional doubts
by the Court.1 2 2 The broad restrictions of the Hatch Act were
114

Id. at 578-82, 585.
5 On remand of the UAW case the jury acquitted. See Lane, Analysis of the Federal
Law Governing PoliticalExpenditures by Labor Unions, 9 LABOR L.J. 725, 732-35 (1958).
116 367 U.S. 740 (1961). Here again the Court, construing the statute allowing the
union shop, carefully avoided the constitutional issues, id. at 749-50. See Railway Clerks
Union v. Allen, 373 U.S. 113 (1963).
117407 U.S. 385 (1972), rev'g 434 F.2d 1127 (8th Cir. 1970).
118See note 89 supra. Justice Powell, joined by Chief Justice Burger, dissented,
407 U.S. at 442, finding in spite of the case law that the legislative purpose was control of the influence of aggregations of wealth, regardless of their voluntary nature.
Thus he agreed with the Rutledge concurrence in CIO, see text accompanying note
107 supra, with regard to the intent of the statute, but implicitly disagreed with its
conclusion as to constitutionality. Apparently, Justice Powell did not realize that his
interpretation of the statute raised constitutional questions, since he failed even to
mention such considerations. He also expressed doubt that the solicitation was conducted in a truly voluntary manner. In United States v. Boyle, 482 F.2d 755 (D.C.
Cir.), cert. denied, 414 U.S. 1076 (1973), the conviction in the district court was affirmed, following Pipefitters, on the narrow ground that the union funds had not
been voluntarily contributed for political purposes.
119
5 U.S.C. §§ 7321-27 (1970), and various sections of 5 and 18 U.S.C.
120
Id. § 7323; see 5 C.F.R. § 733.111 (1973).
121See 5 C.F.R. §§ 733.121-.124 (197&).
122United States v. Wurzbach, 280 U.S. 396 (1930); Ex parte Curtis, 106 U.S. 371,
373 (1882).
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confronted by the Court in United Public Workers v. Mitchell.123
Mitchell, a federal industrial employee, had served as ward
committeeman, poll worker, and campaign paymaster for his
party. The Court held that first amendment rights are not absolute but are subject to reasonable regulation, and found that
the restrictions on political activity were reasonably related to
Congress' goals of promoting efficiency 1 24 and avoiding the
danger of an actively partisan federal civil service. 12 5 Provided
the right to vote was not infringed, there was no constitutional
objection to restricting the political activities of public employees. 12 6 Within a broad range of discretion Congress was regarded
as the best judge of the rules necessary to protect the civil
service.
The continued validity of Mitchell has been doubted by
some courts in view of the further development of first amendment jurisprudence. 27 State and federal courts have applied
strict scrutiny tests to "little Hatch acts" with the result that
regulations not justified by compelling public interest have
been overturned. 2 These acts have been rejected both on
vagueness

29

and on overbreadth130 grounds.

Whatever doubts there were about the continued validity
of Mitchell were put to rest in United States Civil Service Commission v. National Association of Letter Carriers.'3 1 The Supreme
Court reversed a district court decision 32 finding the Hatch
Act unconstitutional and reaffirmed Mitchell, ruling that the
123

24

1

330 U.S. 75 (1947).
Id. at 95, 99.

125 Id. at 96.
26

1 Id. at 99, 101-02.
127 Mitchell was felt to be suspect because the Court applied a legislative test that

required only that the restrictions be "reasonable" in terms of the Congressional goals
and because the Court refused to accept arguments that the regulations were overbroad
in scope. See cases cited notes 128-30 infra. But cf. Northern Va. Regional Park Authority
v. United States Civil Serv. Comm'n, 437 F.2d 1346 (4th Cir.), cert. denied, 403 U.S. 936
(1971); Kearney v. Macy, 409 F.2d 847 (9th Cir. 1969), cert. denied, 397 U.S. 943 (1970);
Stack v. Adams, 315 F. Supp. 1295 (N.D. Fla. 1970); Fishkin v. United States Civil Serv.
Comm'n, 309 F. Supp. 40 (N.D. Cal. 1969), appeal dismissed, 396 U.S. 278 (1970);
Wisconsin State Employees Ass'n v. Wisconsin Natural Resources Bd., 298 F. Supp. 339
(W.D. Wis. 1969); Engelhardt v. United States Civil Serv. Comm'n, 197 F. Supp. 806
(M.D. Ala. 1961), aff'd per curiam, 304 F.2d 882 (5th Cir. 1962); Johnson v. State Civil
Service Dep't, 280 Minn. 61, 157 N.W.2d 747 (1968).
28 De Stefano v. Wilson, 96 N.J. Super. 592, 233 A.2d 682 (1967).
M29
Hobbs v. Thompson, 448 F.2d 456 (5th Cir. 1971); City of Miami v. Sterbenz, 203
So. 2d 4 (Fla. 1967).
130 Hobbs v. Thompson, 448 F.2d 456 (5th Cir. 1971); Mancuso v. Taft, 341 F. Supp.
574 (D.R.I. 1972), aff'd, 476 F.2d 187 (1st Cir. 1973); Bagley v. Washington Township
Hosp. Dist., 65 Cal. 2d 331, 421, P.2d 409, 55 Cal. Rptr. 401 (1966); Fort v. Civil Serv.
Comm'n, 61 Cal. 2d 331, 392 P.2d 385, 38 Cal. Rptr. 625 (1964); Minielly v. State, 242
Ore. 490, 411 P.2d 69 (1966).
131 413 U.S. 548 (1973).
,32346 F. Supp. 578 (D.D.C. 1972).
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government has aspecial interest in the behavior of its employees in order to secure an effective and fair administration of
government and to avoid the creation of a powerful political
machine with government resources. 3 3 The government may,
therefore, prohibit public employees from political partisanship to protect the civil service from political pressures and
to protect the electoral process from undue political influence
by federal employees.' 34 The Hatch Act is not unconstitutionally overbroad 3 5 because Congress could reasonably find, in
view of the realities of politics, that mere prohibition of specific acts of coercion provided insufficient protection of the
37
public interest. 36 Congress can regulate political conduct, 3 8
which does not have the absolute protection of speech itself,1
provided public employees can express their opinions and vote
freely and provided the restrictions do not try to control political beliefs or to discriminate against any persons because they
belong to a group holding a particular point
of view or against
39
any racial,,qthnic, or religious minorities.
D. The Significance of the JudicialDecisions
Lower courts have divided on the constitutionality of restrictions on campaign contributions and the Supreme Court
40
has avoided the issue by narrow, some would say distorted,'
readings of legislative intent. It would be fruitless to guess how
the Court would have held had it reached the issue.' 4 1 Moreover, the cases discussed above all appear distinguishable from
the issue of limitation on individuals' contributions,' 42 so the
guidance they provide on this issue cannot be considered controlling.
133413 U.S. at 556, 564-66.
13 4 Id. at 565-67.
135 Id. at 580-81.
36

1 Id. at 566-67.

137 Broadrick v. Oklahoma, 413 U.S. 601, 614 (1973) (a companion case).
138413 U.S. at 567.
39

1 Id. at 564.

140Pipefitters Local 562 v. United States, 407 U.S. 385, 443-46 (1972) (Powell, J.,
dissenting); United States v. CIO 335 U.S. 106, 129 (1948) (Rutledge, J., concurring).
141For examples of such speculation, see Barrow, supra note 29, at 175; Fleishman,
supra note 32, at 443.
142The cases involving corporations uphold the power of Congress to restrict the
influence of aggregations of wealth, but corporations and unions are not natural persons;
they are artificial creations of the state. United States v. United States Brewers' Ass'n, 239
F. 163, 168 (W.D. Pa. 1916). Furthermore, associative activities present the danger of
oppression of dissenting members which is obviously not applicable to individual
contributions. The public employee cases, permitting regulation of political participation,
rest on a special interest of the government in its own employees quite different from its
interest in the behavior of other citizens, United States Civil Serv. Comm'n v. National
Ass'n of Letter Carriers, 413 U.S. 548, 564 (1973); Pickering v. Board of Educ., 391 U.S.
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Despite these qualifications, a number of inferences are
permissible from the cases involving corporations, unions, and
public employees.
(1) The undue influence secured by aggregations of wealth
may be a proper concern of democratic legislatures. 143 Although the Supreme Court has approached limits on union contributions in terms of voluntariness, basing its reasoning on the
supposed legislative intent of section 610, it has now cast doubt
on, without deciding, the constitutionality of restrictions aimed
solely at aggregations of wealth.' 44 Legislation limiting individual contributions would aim precisely at the influence of such
aggregations, but contributions from unions and corporations
are quite different from large individual contributions because
they may be taken to represent merely the aggregation of large
numbers of small contributions from persons of similar views.
Such an aggregation of small contributions would not violate
the principle of equal influence as would one person donating
a tremendous amount in contrast to the contributions of other
persons whose resources are much more limited. 4 5 Further,
the union and corporate cases involved a statute which can be
read to mandate a total prohibition of contributions, as opposed
to a reasonable limitation on the amount which can be con46
tributed.

(2) Where the government has a compelling interest
in reg47
ulation of political conduct it may impose restrictions.
(3) The prophylactic regulations which the government establishes may be drafted with a realistic view of the political
system, 48 provided that
(4) the regulations do not restrict the content of political

563, 568 (1968), and public employee restrictions upheld by the Supreme Court have not
involved contributions. 413 U.S. at 572-74 n.18. Cases involving regulation of the free
use of money involve gross corruption, see Fleishman, supra note 32, at 450, rather than
the more subtle undue influence which contributions secure.
143United States v. Lewis Food Co., 366 F.2d 710 (9th Cir. 1966); United States v.
United States Brewers' Ass'n, 239 F. 163 (W.D. Pa. 1916).
'44 Pipefitters Local 562 v. United States, 407 U.S. 385, 415 n.28 (1972).
145However, the reasoning followed by the Court in the Pipefitters footnote, see
text accompanying notes 98-101 supra, is to the contrary. Because each individual is
necessarily "unanimous" in his decision to give, restrictions on individual contributions
under the Pipefitters rationale could not be constitutionally upheld. Pipefitters suggested
that aggregations of wealth could not be restricted simply because they were aggregations. Any restriction on individual contributions would, if challenged, force the Court to
confront this issue directly.
'4 See S. 2238, 93d Cong., Ist Sess. § 12(a) (1973), which provides for the aggregation of small contributions up to $25,000.
147United States Civil Serv. Comm'n v. National Ass'n of Letter Carriers, 413 U.S.
548, 564-67 (1973).
148See, e.g., id. & text accompanying notes 131-39 supra.
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opinions, prohibit expression absolutely, or discriminate
against
14 9
persons on account of their views or minority status.
IV.

EQUALITY, FREE SPEECH, AND CAMPAIGN
CONTRIBUTIONS

As one commentator has correctly observed,
In order to argue that a limitation on campaign
contributions ...

is unconstitutional because it infringes

this right of association or violates the right to freedom of speech, . . . it is necessary to demonstrate that

an individual possesses an absolute discretion to make
as large a political campaign contribution . . . as he

wishes. 150
This position is certainly vulnerable, for even those who regard
the first amendment as an absolute would permit regulation of
speech with respect to time, place, circumstance, and manner
of procedure.1 5 1 "The [First] Amendment .. . does not estab-

lish an 'unlimited right to talk.' 152 Free speech is necessary
for the complete presentation of facts and interests in the political forum 15 3 and to accomplish this end rules may be established to maintain an orderly debate and prevent practices
which distract politician and citizen alike from full and fair
1
discussion and decision.

54

[G]eneral regulatory statutes, not intended to control
the content of speech but incidentally limiting its unfettered exercise, have not been regarded as the type
of law the First ... Amendment forbade Congress...

to pass, when they have been found justified by subordinating valid governmental interests ....155
Other commentators have suggested that where speech and
conduct are combined, the protection of the first amendment
is presumptive but that it may be overridden by a compell14'See, e.g., Pipefitters Local 562 v. United States, 407 U.S. 385 (1972), & text
accompanying notes 112-18 supra.
150 Legal memorandum submitted by Common Cause, Hearings on S. 1103, supra
note 22, at 125.
15 Meiklejohn, The First Amendment is an Absolute, 1961 SUP. CT. REV. 245, 255-56.
,52
Id.261.
'53 A. MEIKLEJOHN, FREE SPEECH AND ITS RELATION TO SELF GOVERNMENT 22-26
(1948).
154 Meiklejohn, supra note 151, at 261. This Comment is speaking only of practices
that detract from discussion of issues and decisions. There is no intention here to suggest
that the content of speech must be rational or orderly. See New York Times Co. v.
Sullivan, 376 U.S. 254, 270 (1964).
'5 Konigsberg v.State Bar, 366 U.S. 36, 50-51 (1960).
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ing government interest. 156 So the analysis must now turn to
the relation of contributions to speech, the importance of the
government interestoin regulating contributions, and the propriety of a limitation on campaign contributions by individuals.
A.

Contributionand Speech

1. Money as Symbolic Speech
To some commentators, limiting the amount which a person can contribute to a political campaign is the equivalent of
muffling the speech of.the contributor because the contribution can be seen as a form of indirect political expression. 57 A
constitutional right to communicate by symbolic conduct was
recognized in Tinker v. Des Moines Independent Community School

District.15 8 Contributions may be seen as symbolic speech because,
like the armbands in Tinker, they involve (a) an intent to communicate approval or support, although the communication is
more likely to be private than public, and (b) a reasonable expectation that the audience, in this case59 the recipient politician, will understand the communication.

Though contributions may be "akin to speech," they are
not pure speech, and symbolic conduct is not immune from
government regulation to the degree that pure speech is immune.160 Tinker was restricted to conduct which was not disruptive, 16 ' and United States v. O'Brien162 determined that the
first amendment does not protect all symbolic conduct. Where
" 'speech' and 'nonspeech' elements are combined in the same
course of conduct, a sufficiently important governmental interest in regulating the nonspeech element can justify incidental
limitations on First Amendment freedoms."' 163 Thus, even if the
contribution of money is seen as symbolic speech, it does not
follow that as such it is immune from regulations justified by
compelling governmental interests.
156Fleishman, supra note 32, at 408-09.
M See Ferman, CongressionalControls on Campaign Financing:An Expansion or Contrac-

tion of the FirstAmendment?, 22 Am.U.L. REv. 1, 8-12, 23 (1972); Fleishman, supra note 32,
at 452.
156 393 U.S. 503 (1969).
159Ferman, supra note 157, at 11-12.
0
16 See note 158 supra.
161393 U.S. at 505.
162 391 U.S. 367 (1968).
63
1 Id. at 376. The solicitation of funds for the purpose of union organization has
been held subject to reasonable regulation. Thomas v. Collins, 323 U.S. 516 (1945). State
and federal courts have denied the expenditure of money in politics the protection of the
first amendment. United States v. United States Brewers' Ass'n, 239 F. 163, 169 (W.D.
Pa. 1916); Smith v. Ervin, 64 So. 2d 166 (Fla. 1953); Adams v. Lansdon, 18 Ida. 483, 110
P. 280 (1910); State ex rel. La Follette v. Kohler, 200 Wis. 518, 228 N.W. 895 (1930).
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2. Money as Essential to Full and Effective Speech
Beyond consideration of the giving of money as symbolic
speech, political contributions implicate the first amendment
in terms of the effectiveness of speech. The right to free speech
is said to encompass the right to effective speech and to participation in an effective organization. 16 4 Money is, of course,
essential to effective political organization. For many people a
more effective way than speech to adcontribution is a much
65
vance their cause.
The right to effective speech is not, however, without its
limits when such effectiveness conflicts with legitimate state
interests.
For First Amendment purposes, giving ... money
is communicative action with a potential for disrupting
normal political processes; in this respect, it is analogous to picketing or demonstrating. In Cox v. Louisiana,
379 U.S. 536, 555 (1965), the Supreme Court "emphatically" rejected the notion that the First Amendment
afforded the same kind of freedom to those who "communicate ideas by patrolling, marching, and picketing
on streets and highways" as it offers those "who communicate ideas by pure speech." . . . The Court's explanation of its rational[e] in [a second and related
Cox case] is applicable to the question of the permissibility of limiting campaign contributions . . . : "We
are not concerned here with such a pure form of expression as newspaper comment or a telegram by a
citizen to a public official. We deal in this case not
with free speech alone, but with expression mixed with
particular conduct." 379 U.S. at 564.166
A demonstration in front of a jailhouse may be the most
effective way to mount a protest, but such assembly, though
peaceable, may be prohibited because of legitimate countervailing state interests.' 6 7 Thus, although contribution limits would
reduce the effectiveness of political participation by an individual contributor, such regulation would be permissible where
necessary to achieve a sufficiently compelling public interest.
Limitations on contributions could also limit the total
164Amalgamated Food Employees Local 590 v. Logan Valley Plaza, Inc., 391 U.S.
308 (1968); Sweezy v. New Hampshire, 354 U.S. 234 (1957).
165 Ferman, supra note 157, at 9; King, supra note 33, at 863.
166Legal memorandum submitted by Common Cause, Hearingon S. 1103, supra note
22, at 124.
167 Adderley v. Florida, 385 U.S. 39, 47-48 (1966); see Cameron v. Johnson, 390 U.S.
611 (1968).
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amount of money available for political campaigns, if it proves
difficult to obtain adequate funds from small contributors.
Some scholars have argued that dependence on large contributors is caused by the inadequacy of small contributions.1 68 In
this regard, the 1972 presidential election is supposed to have
cost about $100 million, $79.3 million of which was raised from
contributions of more than $100.169
If small contributions are inadequate to support a full exposition of the opinions and interests involved in election campaigns, the right of the audience to "hear,"'170 the reverse of
the right to speak, would be abridged. 17 1 It would seem to be
better policy in terms of constitutional values to try to include
all views rather than to try to restrict or exclude some. 172 Any
abridgement of the right to hear is thus a matter of serious
concern. The right to hear, however, goes to the content of
expression 173 and not to the quantity of expression that a limitation on available funds might reduce. In contrast to the corporate and union prohibition, an individual limitation on political contributions would not exclude any particular group
from participating. Nor has it been shown that a restriction on
large gifts would in fact reduce the amount of funds available
for political campaigning at all, let alone to the point where debate would be stifled.' 7 4 Presidential candidates Goldwater and
McGovern have both demonstrated the potential for campaigns
financed through small contributions. 7 5 If politicians can rely
Ferman, supra note 157, at 37.
169 PresidentialRivals Raised $79.3-Million in 1972, 31 CONG. Q. WEEKLY REP. 2382

168

(1973).

170 Commentators derive this right from, e.g., Red Lion Broadcasting Co. v. FCC,
395 U.S. 367, 390 (1969); New York Times Co. v. Sullivan, 376 U.S. 254 (1964). Such a
right was suggested in the district court opinion, 77 F. Supp. 355, 358 (D.D.C.), and
concurrences in United States v. CIO, 335 U.S. 106, 143-44 (1948). Similarly, in Mancuso
v. Taft, 341 F. Supp. 574, 581 (D.R.I. 1972), a right of voters to a broad field of
candidates was declared.
7 Rosenthal, supra note 37, at 375.
172 Bicks & Friedman, supra note 57, at 998-99.
173See note 170 supra.
174 The purposes of contribution limitations would be accomplished with the least
restriction on the free speech aspects of contributions if it is recognized that equal
contributions have different relative impacts on different campaigns. See Lobel, supra
note 30, at 24; Rosenthal, supra note 37, at 374. Thus higher contribution limits would
be appropriate for presidential campaigns, where the contribution would be a smaller
proportion of total funds, than for congressional campaigns.
'75 See notes 9-14 supra & accompanying text. The Goldwater and McGovern fund
raising efforts, however, reveal another problem in contribution limitations. Fairly
substantial amounts of "seed money" are usually necessary in order to initiate a large
fund raising effort from small contributors. In this respect, the practical consequences of
contribution limitations would be to strengthen the power of political organizations, such
as party committees, which can amass smaller contributions for use as seed money.
Paradoxically, contribution limitations in this regard could also strengthen the position
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on large contributions they have no incentive to develop innovative techniques for attracting small donors,17 6 and if a contribution limitation is linked to a public subsidy or tax incentive scheme, the objection of political impoverishment is177reduced
from mere speculation to unsupportable speciousness.
B. The Compelling Public Interest
The government cannot restrict speech in any way without
demonstrating a compelling legitimate interest; 1 78 restriction
can be justified only by the gravest abuses. 17 9 The restriction
of large campaign contributions is justified by the compelling
interest of a democratic government in protecting the integrity of the electoral process and in protecting the legislative
process from the distortion of disproportionate influence derived from large contributions to legislators.' 80 The function
of the wealthy candidate who could draw on personal assets for the necessary initial
investment. This problem exists even in a publicly financed campaign system, for there
would seem to be no fair way of allocating public seed money to all who desire to become
candidates.
Increased power in party committees, obtained partially by financial control over
candidates, is often advocated by proponents of a "responsible" two party system. See,
e.g., J. BuRNs, THE DEADLOCK OF DEMOCRACY 329-30 (rev. ed. 1963); COMMITTEE ON
POLITICAL PARTIES OF THE AMERICAN POLITICAL SCIENCE ASSOCIATION, TOWARD A MORE

RESPONSIBLE Two-PARTY SYSTEM (1950). The increased power of party committees,
however, need not be the power of the national committees; state or county committees

could become the principal initial source of financial support for candidates. Even at this
level, increased party influence could have a significant effect on the "regularity" of
candidates, thereby rendering party labels more "meaningful" to the voter, albeit at the
expense of independent candidates.
176 See Lobel, supra note 30, at 8-16.
177 Such would not be the case with respect to candidates' expenditure limitations,
which present a different issue. For a discussion of the constitutional infirmity of the
policy mechanism of such a limitation, see ACLU v. Jennings, 366 F. Supp. 1041 (D.D.C.
1973), prob.juris.noted sub nom. Staats v. ACLU, 42 U.S.L.W. 3678 (U.S. June 10, 1974)
(No. 73-1413). See also Abercrombie v. Burns, 43 U.S.L.W. 2046 (D. Hawaii, July 19,
1974). Contributions need not be restricted to "authorized" committees for a candidate,
which would permit a candidate to censor all speech on his behalf. However, all
contributions and expenditures would have to be declared as on behalf of a particular
candidate, whether authorized or not, for a contribution limitation to be effective.
178 Free speech has be
restricted to protect the integrity of a government selective service registration system, United States v. O'Brien, 391 U.S. 367 (1968); to
protect the "public order," Cox v. Louisiana, 379 U.S. 536 (1965) (parade permit);
and to protect residents from the annoyance of amplified sound, Kovacs v. Cooper,
336 U.S. 77 (1949).
179 Sherbert v. Verner, 374 U.S. 398, 406 (1963); Thomas v. Collins, 323 U.S. 516,
530 (1945).
180 Whatever the adjectival test chosen to describe the nature of the interest
which the government must demonstrate in order to limit the exercise of First
Amendment rights, it is clear from the Court's own language in numerous cases
that the preservation of the integrity of the electoral process from the corrupting effect of money is a "compelling and overriding" State interest. There have
-been no Supreme Court holdings dealing directly with the constitutionality of
campaign contribution . . . limitations, but the Court has often asserted that
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of free speech itself, to promote full and fair democratic decision making, is impaired if the decision making process is
subject to this subtle form of corruption.' 81 The power of the
government to regulate free speech in the interest of protecting the democratic political process has been recognized by the
Supreme Court in United States v. Harriss,182 involving the disclosure of lobbying activities.
The notion of equality of political influence has found judicial sanction in the reapportionment cases 83 and in cases
striking down financial and property barriers to political participation.' 84 The franchise, of course, merits particular judicial concern because it is the only means of direct political participation for most persons.' 8 5 In the reapportionment cases,
the Court expressed the constitutional theory underlying representative democracy. Effective participation requires equally effective voices for all in the election of representatives.1 86 Insofar as it is possible, each person's vote is to be worth as much
Congress has broad authority to protect American political institutions against
"the corroding effect of money employed in elections by aggregated power."
I..*. To say that Congress is without power to pass appropriate
legislation to safeguard (the Presidential) electionfrom the improper use of
money to influence the result is to deny to the nation in a vital particular
the power of self protection. Congress, undoubtedly, possesses that
power, as it possesses every other power essential to preserve the
departments and institutions of the general government from impairment or
destruction, whether threatened by force or by corruption."
Burroughs & Cannon v. United States, 290 U.S. 534, 545-48 (1934) (emphasis
added).
Legal memorandum submitted by Common Cause, Hearing on S. 1103, supra note 22, at
129-30.
181That a reasonable limitation on campaign contributions . . . is not barred

by the First Amendment is indicated by the constitutionality of the federal
anti-bribery law, 18 U.S.C. § 201(e). Cf. United States v. Brewster, 408 U.S. 501
(1972).... A bribe is certainly a form of direct and unequivocal "communication," but no one has seriously suggested that the First Amendment protects it.
Anti-bribery statutes are constitutional because they are aimed at action which,
though communicative, violates notions of public policy. Campaign contributions are all too often only an attenuated form of bribery: the donation of
money is likely to communicate to the candidate the information that the donor
seeks either a direct quid pro quo . . . or, more usually, an indirect form of
influence, such as access or consultation when certain decisions are pending.
Legal memorandum submitted by Common Cause, Hearings on S. 1103, supra note 22, at
125.
182 347 U.S. 612, 625 (1954). Similar expressions are found in Schwartz v. Romnes,
357 F. Supp. 30, 36 (S.D.N.Y. 1973), rev'd on other grounds, 495 F.2d 844 (2d Cir.
1974), and United States v. Boyle, 338 F. Supp. 1028, 1033 (D.D.C. 1972).
11n Reynolds v. Sims, 377 U.S. 533 (1964); Wesberry v. Sanders, 376 U.S. 1 (1964).
184 Bullock v. Carter, 405 U.S. 134 (1972) (filing fees); Phoenix v. Koldziejski, 399
U.S. 204 (1970) (property qualification to vote in bond referendum); Harper v. Virginia
Bd. of Elections, 383 U.S. 663 (1966) (poll tax).
'" Reynolds v. Sims, 377 U.S. 533, 565 (1964).
186 Id.
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as any other person's, 18 7 regardless of race, sex, economic status,
or place of residence. 18 8 Legislators are to be accountable to people, not economic interests. 18 9 As the Court stated in Reynolds v.
Sims, "But neither history alone, nor economic or other sorts
of group interests, are permissible factors in attempting to justify disparities from population-based representation. Citizens,
not history or economic interests, cast votes."' 90 These principles underlie not only the franchise but all elements of representative democracy, and it would be an unduly narrow reading of Reynolds to reason that its logic applies only to the ballot
itself. The Court, having adopted this theory, would perhaps
not strike down a statute adopting and applying the thesis on
a broader basis.
Limitations on contributions help equalize the weight
of each ballot cast in much the same way as does redistricting to ensure that legislative districts have equal
numbers of voters. Dollars magnify the voting power
of the big contributor. Large donations almost inevitably buy increased influence over and access to candidates, decreasing proportionately the power of smaller
contributors to have a candidate meaningfully consider
their views.' 9'
If Congress acted to limit the disproportionate influence
garnered by aggregations of wealth in the political process,
it would be acting consistently with the constitutional theory of
representative government adopted by the Court. Safeguarding the representative character of elected office holders is
itself
certainly a compelling interest where the Constitution
92
mandates a democratic basis for government.
C. Legislative Discretionin Drafting Regulations
Given a compelling interest in regulating the contribution
of money to political campaigns and given the notion that contributions are not absolutely protected from restriction, what
are the limits of the legislature's discretion in drafting restrictions on contributions? The legislature cannot impose a flat
prohibition on individual contributions because contributions
are necessary to effective speech or political action by either
187Id. at 559.

188
Id.at 560.
189 d. at 562.
190Id. at 579-80.
191 Legal memorandum submitted by Common Cause, Hearings on S. 1103, supra

note 22, at 133.
'92 U.S. CONST. art. I § 2 & amend. XVII. See text accompanying notes 25-36 supra.
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politicians or contributors. Conduct which is essential to speech
may be regulated, but the regulation cannot make effective expression of belief impossible.' 93 Where state law has forbidden all political expenditures by a class of persons it has been
declared invalid,19 4 although strict and parsimonious regulation of expenditure has been upheld. 9 5 Justice Rutledge, con19 7
curring in CIO,

96

and Justice Douglas, dissenting in UAW,

both indicated that in their view a limitation of association expenditures and contributions in order to restrict the influence
of aggregations of wealth would be constitutional where, they
thought, the flat prohibitions there involved were not.
The Court has often found prophylactic rules which restrict freedom of speech to be drafted too broadly, restricting
the activities of many persons whose behavior did not represent the evil against which the legislation was aimed.' 98 The
same overbreadth analysis might be applied to contribution
limitations; not all big contributors will attempt to exert their
potential influence over the office-holder, and therefore only
a narrower, more precisely drafted law forbidding the use of
improper influence over office-holders would be valid.' 99
193Amalgamated Food Employees Local 590 v. Logan Valley Plaza, Inc., 391 U.S.
308 (1968); Kovacs v. Cooper, 336 U.S. 77, 81-82 (1949); Cantwell v. Connecticut, 310
U.S. 296 (1940).
The Kovacs Court recognized that "[a]ll regulatory enactments are prohibitory so far
as their restrictions are concerned .... It nevertheless found the distinction between
regulation and flat prohibition compelling. 336 U.S. at 85.
194State v. Pierce, 163 Wis. 615, 158 N.W. 696 (1916).
195State ex rel. La Follette v. Kohler, 200 Wis. 518, 228 N.W. 895 (1930).
196335 U.S. at 142-43.
197 352 U.S. at 598 n.2.

198
See Dunn v. Blumstein, 405 U.S. 330, 334-35 (1972); Tinker v. Des Moines
Independent Community School Dist., 393 U.S. 503, 508 (1969); United States v. Robel,
389 U.S. 258 (1967); Keyishian v. Board of Regents, 385 U.S. 589 (1967); Carrington v.
Rash, 380 U.S. 89 (1965). In United States v. Brown, 381 U.S. 437 (1965), prohibition of
Communists from assuming leadership positions in labor unions because of the danger
that they would instigate political strikes was declared unconstitutional; not all Communists would in fact favor political strikes and those who did could be controlled by a
law against such strikes without excluding harmless persons from office. Id. at 455-56.
The Court's most recent examination of the overbreadth approach in this context,
Broadrick v. Oklahoma, 413 U.S. 601 (1973), adopted the "as applied" overbreadth
analysis to uphold the constitutionality of state regulation of the political activities of state
employees.
199Both restrictions on unions and on public employees have been criticized for this
overbreadth. See, e.g., Mancuso v. Taft, 341 F. Supp. 574, 583 (D.R.I. 1972); United
States v. CIO, 77 F. Supp. 355, 357 (D.D.C.), aff'd, 335 U.S. 106 (1948); T. EMERSON,

THE SYSTEM OF FREEDOM OF EXPRESSION 590-92 (1970). However, if one takes the

compelling state interest involved here seriously, it is clear that a general limitation is
necessary, since it would be impossible to inquire into the motives of each contributor.
Like all prophylactic measures, certain legitimate conduct is also necessarily proscribed.
Common Cause has argued this point in the following terms:
It seems clear that ceilings on campaign contributions ... are not vague or
imprecise. Nor are such prohibtions overbroad because they indiscriminately
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Recent decisions indicate that legislatures are still permitted
broad discretion in drafting political regulations. Rosario v.
Rockefeller 20 0 upheld a voter registration statute aimed at the
prevention of primary "raiding" (the shifting of blocs of voters
from one party to another in order to influence the second
party's choice of candidates with voters not loyal to that party).
The law required registration eight to eleven months before
the primary, thereby disenfranchising new registrants although
20 1
they did not have any intention of or capacity for "raiding."
The Court upheld this broad rule because it was impressed with
the need for effective legislation.2 0 2 Similarly, in United States
Civil Service Commission v. NationalAssociation of Letter Carriers,2 °3
the Court emphasized the need for a realistic view of politics
which permitted the broad prophylactic approach of the Hatch
Act rather than a narrower law merely forbidding coercion of
or by public employees.2 °4 In all of these cases the broad regulation did not serve to discriminate against any particular
suppress activity which can be constitutionally forbidden and that which cannot,
...
although admittedly the overbreadth analysis necessitates a judgment as to
the size of contributions which are likely to have a corrupting effect on the
political process. This is an area in which the Court should properly defer to the
expertise of Congress, however, as it has done in cases involving other election
laws.
Legal memorandum submitted by Common Cause, Hearings on S. 1103, supra note 22,
at 130.
200 410 U.S. 752 (1973).
201 Rosario has been distinguished, however, by the decision in Kusper v. Pontikes,
414 U.S. 51 (1973), which held that a provision of the Illinois Election Code which barred
voting in the primary of a political party if the voter had voted in the primary of another
party within the preceding 23 months was unconstitutional in that it impermissibly
infringed upon the right of free political association protected by the first and fourteenth
amendments, by "locking" the voter in his preexisting party affiliation for a substantial
period of time. The Court noted that the state's legitimate interest in preventing party
"raiding" could not justify the substantial restraint imposed by the challenged 23-month
rule. "[E]ven when pursuing a legitimate interest, a State may not choose means that
unnecessarily restrict constitutionally protected liberty." Id. at 58-59.
202 410 U.S. at 760-61.
203 413 U.S. 548 (1973).

204 Id. at 566-67. Broadrick v. Oklahoma, 413 U.S. 601 (1973), a companion case to
Letter Carriers, concerned a challenge to a state's "little Hatch act" on the basis of
overbreadth and vagueness. On the authority of Letter Carriers, the statute was held not
unconstitutional on its face, and was held to have been constitutionally applied to the
conduct with which appellants were charged. Justice White, speaking for the five to four
majority, stated that "particularly where conduct and not merely speech is involved, we
believe that the overbreadth of a statute must not only be real, but substantial as well,
judged in relation to the statute's plainly legitimate sweep." Id. at 615.
Such language surely weakens arguments against contribution limitations on the
grounds of overbreadth. The opinion also surveyed the history of the unconstitutional
for overbreadth doctrine, finding that "overbreadth scrutiny has generally been somewhat less rigid in the context of statutes regulating conduct in the shadow of the First
Amendment, but doing so in a neutral, noncensorial manner." Id. at 614.
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viewpoint.
The regulation could be seen to fall randomly on
20 5
all sides.
D. DiscriminatoryImpact of Regulation
Restriction of contributions may not have the effect of dis20 6
criminating against any group for the content of its opinions
or because it is a racial, ethnic, or religious minority. 20 7 Limitation of the amount which one can contribute to advance a political candidacy however, may arguably discriminate against
the wealthy few who are thereby denied as large a voice in
public affairs as they would otherwise have.20 8 This notion of
discrimination is not convincing because the wealthy are not
denied equal access to the political forum under contribution
limitations. Any discrimination against wealthy contributors in
this sense is merely remedial and has already been justified
since their over-influence is the evil to be cured.
The drive of recent constitutional adjudication has been
to reduce the political inequalities between the rich and the
poor. 20 9 Further, the favoring of certain candidates with mass
appeal rather than rich supporters seems perfectly consistent
with a democratic government, and is not an irrational discrimination against the minority. The wealthy, moreover, will still
participate more than the less affluent because under any limitation proposed to date they are more likely than others to
be able to donate the full amount permitted. Nor would a contribution limitation unconstitutionally discriminate among candidates. To be sure, the candidate who has volunteer workers
or the support of a political organization, or who is a celebrity,
will have an advantage over a candidate who depends on large
203 The conclusion that Congress may draft a broad limitation on campaign contributions so long as it does not discriminate against a particular political position is affirmed
by closer examination of United States v. Brown, 381 U.S. 437 (1965). There the Court
distinguished the law directed against Communists from a conflict of interest statute, 12
U.S.C. § 78 (1970), prohibiting all those with interests in certain types of financial
institutions from holding certain regulated positions. Id. at 453-55. The Court reasoned
that the conflict of interest law involved no censuring of those with financial interests for
the content of their opinions, but merely attempted to draw objective regulations which
would prevent the temptation to wrongdoing. A limitation of contributions law would
have the same logic as the conflict of interest law upheld by the Court: Congress would
be attempting, without censure or punishment for holding a particular opinion, to draw
up objective standards for the effective prevention of the exercise of improper influence.
206 Cf. Dunn v. Blumstein, 405 U.S. 330, 354-55 (1972); Jenness v. Fortson, 403 U.S.
431, 434-35 (1971); Cohen v. California, 403 U.S. 15, 25 (1971); Tinker v. Des Moines
Independent Community School Dist., 393 U.S. 503, 510 (1969); Keyishian v. Board of
Regents, 385 U.S. 589, 602-03 (1967).
207 United States Civil Serv. Comm'n v. National Ass'n of Letter Carriers, 413 U.S.
548, 564-67 (1973) (dictum).
208 Ferman, supra note 157, at 21-24.
20
9 See note 184 supra.
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expenditures for compensating publicity and who needs correspondingly large revenues, most easily secured from large contributions, to overcome his relative handicaps.2 1 ° But candidates who can secure followings and who are well known will
always have an advantage over those who cannot. A contribution limitation does not restrict the amount that a candidate
can spend to counteract the attractiveness of his opponent; it
merely requires him to redirect his money raising efforts in
order to render his candidacy less dependent on a few relatively big givers.
The incumbent, already blessed with various services and
allowances by virtue of his office 21 ' and better able to attract
contributions because he is well-known and more likely than his
challenger to win,2 12 now attracts twice the funds that his challenger does. 2 13 Indeed, the incumbents now attract by far the
largest share of contributions over $20,000.14 Far from discriminating against challengers, therefore, a limitation on the
size of contributions might actually serve to reduce the already
great advantage of incumbents.
If the structure of election laws has a tendency to favor
certain types of candidates over others, the differential impact
would not be unconstitutional if the discrimination is not patently arbitrary and lacking in rational justification, but is instead reasonable in view of the legitimate ends sought to be
achieved.2 15 A limitation on campaign contributions which incidentally limited the chance of success of politicians who had
made themselves dependent on large contributors could hardly be said to have discriminated unreasonably in view of the
21 6
ends sought to be achieved.
210 Fleishman, supra note 32, at 466-68.
211 CampaignSpending Controls, supra note 49, at 306.
212
Financing Campaigns: Growing Pressures for Reform, 31 CONG. Q. WEEKLY REP.

1877, 1886 (1973).
212 Common Cause: Incumbents Do Raise More Funds, 31 CONG. Q. WEEKLY REP. 3130
(1973).
214 N.Y. Times, Feb. 1, 1974, at 19, col. 1.
21s United States v. First Nat'l Bank, 329 F. Supp. 1251, 1253 (S.D. Ohio 1971)
(corporate contribution case, relying on Fleming v. Nestor, 363 U.S. 603, 611 (1960), and
West Coast Hotel Co. v. Parrish, 300 U.S. 379, 391 (1937)).
216 The current limitation on a candidate's spending on his own campaign, 18 U.S.C.
§ 608 (Supp. II, 1972), however, is a different matter. This restriction, without a general
limitation on campaign contributions, serves only to discriminate against wealthy candidates without serving any compelling governmental interest. Although he may be
wealthy, the candidate is forced to seek financial support from other backers. His
backers, however, are not limited in the amount which they can contribute, so the
candidate may become heavily dependent on a few backers who would be in a position to
exercise disproportionate influence over his decisions. A wealthy candidate is not more
likely than any other candidate to have personal interests which may exert an undue
influence upon his votes if he is elected; limiting the size of his campaign contributions to

1974]

CONSTITUTIONALITY OF RESTRICTIONS

1639

E. Less Restrictive Alternatives
In addition to the requirements that legislation not be
overbroad and that it be designed logically to achieve acceptable ends, any campaign reform legislation must use the least
drastic alternative means of achieving its purposes when constitutionally protected interests are limited. 217 Even though compelling public interests are involved, the weight granted constitutional protections requires that those compelling interests
be protected with as little threat to constitutional interests as
possible.
In accordance with this principle, many so-called "less restrictive alternative" proposals for reducing the dependency of
candidates on large contributions without forbidding the large
contributions themselves have been suggested:2 18 a more rigorous disclosure system than the one already enacted,2 1 9 spending limits for the campaigns, a system of direct public subsidies
for the campaigns, the manipulation of tax credits and other
devices to encourage small contributors, and the provision for
a variety of free services to be available to each candidate, such
as the frank or free broadcast time.
Although many of these alternatives have been combined
into a single comprehensive campaign finance reform act by
the Congress,2 20 the individual restrictions may, if found constitutionally offensive, be invalidated separately by a reviewing
court. 22 ' Thus there exists a real possibility that such a court
would undertake a comparative analysis of the enacted reforms,
declaring that only the restrictions which accomplished the goals
himself is hardly likely to erase whatever conflict of interest he may be subject to. See
Campaign Spending Controls, supra note 49, at 308-09; Fleishman, supra note 32, at 443-44,
467. But see Note, Free Speech Implications of Campaign Expenditure Ceilings, 7 HARV. Ctv.
RIGHTS-Civ. LIB. L. Rav. 214, 252-53 (1972).
217 United States v. Robel, 389 U.S. 258, 265 (1967); Shelton v. Tucker, 364 U.S.
479, 488 (1960).
There are three basic standards by which the appropriateness of congressional
regulation may be measured. The regulations must first be designed logically to
achieve the stated ends-there must be a rational relationship between the
means adopted and the plausible goals. The regulation secondly cannot be
overbroad-it must accomplish its purposes with the most minimal infringement
possible upon constitutionally protected interests. Thirdly, the regulation must
be the least drastic means of those available to achieve the same purposeit must be comparatively the least harmful of the possible alternatives to constitutionally protected interests.
Fleishman, supra note 32, at 465-66.
218 See Ferman, supra note 157; Fleishman, supra note 32; Rosenthal, supra note 37.
219 Campaign Spending Controls, supra note 49, at 290.
220 Federal Election Campaign Act Amendments of 1974, Pub. L. No. 93-443 (Oct.
15, 1974).
221See, e.g., ACLU v. Jennings, 366 F. Supp. 1041 (D.D.C. 1973), prob.juris.noted sub
noma.Staats v. ACLU, 42 U.S.L.W. 3678 (U.S. June 10, 1974) (No. 73-1413).
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of the legislation with the least inhibitions on first amendment
rights would survive a constitutional challenge.
In any such analysis, the starting point must be the goals
that the legislation was designed to accomplish. In the previous
discussion the Comment has identified three principal evils
which are made possible by unlimited individual contributions
to political candidates: undue influence of the large contributors, undue financial advantage in political contests to those
candidates backed by large contributors, and deterrence from
entering political contests at all for candidates who lack backing by the well-heeled.2 22 The various individual measures may
thus be evaluated in terms of how well they accomplish the
goal of eliminating these three problems. In addition, some of
the "less restrictive" reforms may have constitutional infirmities of their own greater than those attributed to direct limita223
tions on contributions.
1. Strict Disclosure
Full disclosure of all contributions has been a feature of
our present law since 1971,224 and reporting and enforcement
measures were strengthened in the recently enacted reform
bill. 5 Despite this, some courts have already indicated that
full disclosure may unconstitutionally violate the first amendment's protection of voluntary association 226 if it can be shown
to have an adverse impact upon the organization. Thus public
disclosure provisions may be suspect because of their potentially chilling effect on expression in a context of hostile pub22 7
lic opinion.
A second argument for the constitutional suspicion of disclosure requirements is that they are impermissibly overbroad
in that they do not directly serve to make elections fairer and
do not affect the outcome of any election. 22 8 But this argument,
even if empirically true, misses the point as to the perceived impact upon the electoral process: candidates feel beholden to
large contributors, and disclosure balances that feeling somewhat by opening the prospect of future public accountability
for favoritism.
222 Fleishman, supra note 32, at 465-79.
222 See note 218 supra.

224 Campaign Spending Controls, supra note 49.
221 Federal Election Campaign Act Amendments of 1974, Pub. L. No. 93-443, §§
201-10 (Oct. 15, 1974).
226 United States Servicemen's Fund v. Eastland, 488 F.2d 1252 (D.C. Cir. 1973)
(voluntary association cannot be subpoenaed to disclose its contributors if disclosure
would threaten continued contributions).
227 See NAACP v. Alabama ex rel. Patterson, 357 U.S. 449 (1958).
228 This argument has been advanced by, e.g., Fleishman, supra note 32, at 430-33.
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On a more practical level, however, disclosure provisions
can be avoided by late contributions 229 and by the identification of contributors with variations on the contributor's name
and address. 230 Public scrutiny is always uncertain, and when
combined with the difficulties of enforcement, disclosure requirements may add little toward the accomplishment of campaign reform goals, at the cost of sometimes significant constitutional infringements. As Common Cause has pointed out,
"[d]isclosure laws alone -are not adequate because even if enforced, they will not prevent large contributors from seeking
23
to influence candidates through their contributions." '
In the light of the three legislative goals of eliminating undue influence, undue advantage, and deterrence from entry,
disclosure provisions may have only a peripheral impact on
the first goal and no impact at all upon the other two. While
disclosure might form a basis for increased accountability of
candidates after election, it offers little toward reforming the
electoral process itself.
2. Expenditure Limitations
A second proposed less restrictive alternative is to limit
the expenditures permitted on behalf of a candidate. 232 By establishing a spending ceiling and by directly enforcing that ceiling on expenditures, a candidate's dependency on large contributions may arguably be decreased because of his supposedly
reduced need for funds. Likewise, the candidate with many
large contributors will not have as great an advantage over a
rival who is dependent upon smaller contributors, since both
should be able to raise the ceiling amounts.
Again, however, there are practical and constitutional difficulties which make a direct contribution limitation the less
restrictive alternative in comparison. To be enforceable, campaign expenditure ceilings require that all spending on behalf
of a candidate be funneled through an authorized agent who
by necessity would have the power to disapprove some expenditures. This power leads to the central constitutional objection to expenditure ceilings-the problem of censorship of political expression. If campaign contributions and expenditures
are akin to speech at all, they are most likely to come under
the protection of the first amendment when used, for example,
2 29

See note 30 supra.
PresidentialContributors,supra note 15, at 2655-57.
231 Legal memorandum submitted by Common Cause, Hearings on S. 1103, supra
note 22, at 131.
232 Expenditure
ceilings were enacted in the Federal Election Campaign Act
Amendments of 1974, Pub. L. No. 93-443, § 101(c) (Oct. 15, 1974). See text accompanying notes 72-81 supra.
230

UNIVERSITY OF PENNSYLVANIA

LAW REVIEW

[Vol. 122:1609

to place a political statement in a newspaper. When such a
statement endorses a particular candidate, allowing that canwould
didate to censor or disapprove the statement's2 placement
33
seem to raise obvious constitutional objections.
In addition, expenditure ceilings do not actually forestall
the candidate's continued dependence upon large contributions, since the time and expenditures required for a broader
fund-raising effort would presumably be much greater than
for a few large contributors. Even a broad fund-raising appeal
to the small contributor, moreover, requires substantial "seed
money" that is more readily obtained from large contributors.
Finally, since incumbents normally have the greater advantages
of their office and public exposure, expenditure ceilings, if set
too low, would operate to hamper effective electoral challenges
to those already in power. Yet if the ceilings are set at a relatively high level, they do not operate to lower the costs of
campaigns, and they become meaningless as a reform measure.
Expenditure ceilings, then, involve grave constitutional and
practical drawbacks. At best they would operate only peripherally to eliminate the undue advantage of the candidate with
large contributors over one dependent upon a broader base of
financial support. More likely, however, they will, if considered
apart from contribution limits, simply increase the role played
by large contributions since less of the permitted expenditure
must be diverted into fund-raising efforts for those contributions. Finally, as a matter of democratic philosophy it would
seem more appropriate to establish a floor under campaigns
rather than a ceiling over them if the public interest in being
fully informed is considered.
3. Public Financing
It is this last idea, the establishment of a floor under campaign finance, that leads to consideration of a third "less restrictive alternative"-the controversial proposals for public financing of certain campaigns. Present federal legislation permits only presidential campaigns to be publicly financed, if
the candidate elects to do so, out of the funds accumulated
from the one dollar tax credit scheme. 2 34 It seems clear, however, that the forces behind the public financing proposals will
eventually lead to a single approach for all federal campaignsthere is little logical support for a continued double standard
with regard to campaign finance on the part of Congress.
233 This issue may be resolved by the Supreme Court in the 1974 term. See ACLU v.
Jennings, 366 F. Supp. 1041 (D.D.C. 1973), prob. juris noted sub nom. Staats v. ACLU, 42
U.S.L.W. 3678 (U.S. June 10, 1974) (No. 73-1413).
234 INT. REV. CODE OF 1954, §§ 9001-13, as amended, Pub. L. No. 93-443, §§ 403-10
(Oct. 15, 1974).
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Public subsidy formulae are most open to constitutional
challenge on equal protection grounds. A system of allocation
may seem inequitable or arbitrary from the perspective of a
particular candidate. A system such as the one enacted, 235 based
on registered voters or votes received in the last election by
the party, may have a major effect in inhibiting independent
or third-party campaigns.
A more acceptable public subsidy approach in the context
of equal protection analysis is the matching of small private
contributions with public money. This approach has been
adopted for presidential primary campaigns by the Federal
Election Campaign Act Amendments of 1974.236 Once the primary candidate has reached the eligibility level by collecting
$5,000 in private contributions of $250 dollars or less from
each of twenty states,2 37 he is entitled to receive one dollar of
public funds for every private dollar received. The matching
funds are applied to only the first $250 from each individual
238
contributor.
Although the matching approach is a sound one, the enacted eligibility requirements seriously weaken its merit. The
mechanism adopted is unduly restrictive, even in light of the
obvious intent to screen out those candidates who lack broad
popular support. 23 9 Since states have traditionally been left to
determine which candidates have sufficient support to be listed
on the ballot, matching funds could have been made available
on a less restrictive basis to any candidate who qualified for a
place on the state's primary ballot. Conditioning public subsidies upon the receipt of a certain amount of contributions,
rather than upon gathering a certain number of signatures on
petitions, could easily exclude candidates with initial support
limited to a particular region or with an under-financed fundraising operation. The enacted eligibility requirements may
thus only serve to increase, rather than to eliminate, the factors
deterring a potential candidate from entering the primary.
235 The Federal Election Campaign Act Amendments of 1974, Pub. L. No. 93-443,
§ 405 (Oct. 15, 1974), amending INT. REV. CODE OF 1954, § 9005(a). The amendments
provide that major party candidates (those nominated by the Republican or Democratic
party) are to receive $20 million in public funds. Minor party candidates may receive only
a percentage of such amounts, computed on the basis of the popular vote received by
such candidate or party in either the previous or the present election, but the candidate
must receive at least 5% of the total popular vote for President in either the previous or
the present election to qualify at all. INT. REV. CODE OF 1954, § 9004(a).
236 Pub. L. No. 93-443, § 408 (Oct. 15, 1974), amending INT. REV. CODE OF 1954, §§

9031-42.
237 Id. § 408(c), amending INT. REV. CODE OF 1954, § 9033(b).
238

Id., amending INT. REV. CODE OF 1954, § 9034(a). The funds matched include the
funds required for eligibility.
239 There is little theoretical justification for limiting a matching fund system to only
those candidates who have a chance of winning.
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Public campaign subsidies meet the central problem of
eliminating the undue influence of large contributors by restricting private contributions. Federal law now provides that
major party presidential candidates, once nominated, may not
accept any private campaign contributions.2 40 But merely limiting contributions is surely a less drastic alternative than prohibiting them altogether, particularly where limited contributions may be seen as enhancing the political participation of
and the political system's accountability to the small contributor.
4. Incentives for Small Contributions
A fourth possible less restrictive alternative includes a
range of incentives designed to encourage small contributions
to political campaigns without relying on any coercive contribution or expenditure limitations. Perhaps the most promising
of such incentives, and the one now in operation, is the federal
income tax option of deducting up to fifty dollars or taking a
for contributions to a candicredit of twelve and a half dollars
24
date running for electoral office. 1
While obviously not at all restrictive of any constitutionally
protected interests, incentives to small contributors do not accomplish any of the three legislative goals. The large contributor will still have a disproportionately large impact on a candidate who needs the funds. Although the incentives may be a
laudable in making more small contributions available to candidates, it is clear that such incentives alone offer little meaningful protection against the threats that unlimited large contributions pose to the public interest.
5. Public Provision of In-Kind Services
A final less restrictive alternative is the provision of various services to candidates. Like the expenditure ceilings, it is
designed to reduce the high costs of electoral campaigns and
thus indirectly to reduce the candidate's dependence on large
contributions. The publicly financed services would include
mailing, printing, telephone and travel; broadcast time would
also be provided, at either public or media expense.
Such proposals are most forcefully advanced by those interested in putting challengers on a more equal footing with
incumbents. Perhaps for the same reason, these proposals have
attracted little legislative interest or support.
240 INT. REV. CODE OF 1954, § 9003(b)(2). This absolute prohibition is not applicable

to minor party candidates. Id. § 9003(c).

241 INT. REV. CODE OF 1954, §§ 41, 218. The figures are doubled forjoint returns.
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Like the public subsidy proposals, however, provision of
such services is potentially restrictive of constitutionally protected equal protection interests. As the "equal time" provisions of the FCC have demonstrated, 242 access to broadcast
media for candidates involves difficult problems of fairness
for minority party candidates.2 43 In terms of accomplishment
of legislative goals, such proposals would seem to have a clear
impact only in eliminating some of the deterrence to entry into
political contests on the part of candidates seeking to challenge
incumbents. The undue influence and undue advantage goals
are forwarded only incidentally as the possible result of a reduction in over-all campaign expenditures, assuming the savings from the services will not be spent in other ways.
In sum, none of the proposed "less restrictive alternatives"
considered are both as effective as direct contribution limitations in accomplishing the legislative goals and actually less restrictive of constitutionally protected interests. Each of the
alternatives is either ineffectual in some respects or more constitutionally suspect than contribution limitations. Contribution limits are therefore, under the constitutional standard of
the less restrictive alternative, clearly constitutional in accomplishing the legislative goals with the minimum infringement
upon constitutionally protected interests.
V.

CONCLUSION

As the revelations of the Watergate scandals have illustrated, the empirical realities of present campaign finance seriously conflict with the idea that our representative democracy
should allow each citizen equal access to political decision-making. Limiting the contribution any individual or organization
can make toward a political campaign in order to limit the undue influence of the big contributor, thus restoring the basic
integrity of our representative system, is clearly within the
constitutional powers of the Congress.
Such a limitation can be framed consistently with the principles of the first amendment, so long as debate is not stifled
and candidates can effectively reach the public. A contribution ceiling advances the constitutional interest in equality of
representation without any improper discriminatory effect. No
less restrictive means of eliminating undue influence would
be as effective or as direct, since the very evil which Congress
would be seeking to extirpate is the corrupting effect of money.
242 The "equal time" requirement is codified at 47 U.S.C. § 315 (Supp. II, 1972).
243 See, e.g., the brief discussion by Senator Hugh Scott in Candidate Broadcast Time: A
Proposalfor Section 315 of the Communications Act, 56 GEo. L.J. 1037 (1968).
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The enactment of political contribution limits affirms the
most fundamental goals of the Constitution: equality of political access, integrity of political representation, and freedom
of political expression. Instead of infringing upon first amendment values, contribution limits reaffirm this country's basic
belief in a system of political expression and representation
free from the undemocratic constraints of large-contribution
influence.

